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TOWARD A JUST SYSTEM FOR JUVENILES
Karl A. Racine and Elizabeth Wilkins*
"To create a juvenile justice system capable of dealing with the problem of juvenile
delinquency, a system that will treat children as children in all phases of their involvement,
while protecting the needs of communities and victims alike."
INTRODUCTION

Each year as a nation we prosecute over 800,000 children-nearly three percent of the juvenile
population 2 and detain over 200,000 of them. 3 That is, we saddle almost three percent of our
youth with the experience of being a defendant in court, with the label of delinquency. And we
separate over a quarter of those youth from family and community for some period of time. The
overwhelming majority of these children have experienced life-altering trauma in their young
lives, and these experiences with the juvenile justice system can exacerbate that trauma.4 Yet,
while we are affecting our young people on this massive scale, by and large we are not taking a
hard look at whether we are making society safer or making those young people better off
The District of Columbia's ("the District") juvenile justice system purports to serve the
children, victims, and communities involved sensitively and effectively as it reduces juvenile
delinquency. Juvenile prosecutors all over the country, as in the District, are tasked with helping
to maintain a system that both rehabilitates children and keeps communities safe.5 But we must be
* Karl A. Racine was swom in as the District of Columbia's first elected Attorney General on January 2,
2015. Since taking office, Attorney General Racine has built an independent office, implemented data-driven reforms
to the juvenile justice system, cracked down on slumlords, and returned millions of dollars to consumers harmed by
scams and abusive business practices. As the District's top lawyer, Attorney General Racine works to keep residents
safe from crime and fraud, and uses the law to advance the public interest. He also protects taxpayers by providing
legal advice and representation to the Mayor and District government agencies. Through his work as Vice President
of the bi-partisan National Association of Attorneys General and as co-chair of the Democratic Attorneys General
Association, Racine speaks out for D.C. autonomy at the national level and pushes back against federal government
policies that harm District residents. Bom in Haiti, Attorney General Racine came to the District at the age of three
and attended D.C. public schools. He draws on over twenty-five years of legal and leadership experience, including
representing District residents who could not afford a lawyer at the D.C. Public Defender Service, serving as Associate
White House Counsel to President Bill Clinton, and being managing partner of Venable LLP, where he became the
first African-American managing partner of a top-100 American law firm. Elizabeth Wilkins is Senior Counsel for
Policy at the Office of the Attorney General for the District of Columbia. The authors would like to thank Isabelle Sun
and Ransome Springer for their invaluable research. They would also like to thank Seema Gajwani and Elizabeth
Wieser for their insightful comments on the article.

D.C. Code § 16-2301.02 (2018).
2 SARAH HOCKENBERRY & CHARLES PUZZANCHERA, NAT'L CTR. FOR JUVENILE JUSTICE, JUVENILE COURT

STATISTICS 2015 6 (2018), available at http://www.ncii.orn/pdf/icsreports/ics20l5report.pdf.

Id. at 32.
Carly B. Dierkhising, et al., TraumaHistories Among Justice-Involved Youth: Findingsfrom the National
Child TraumaticStress Network, 4 EUR. J. PSYCHOTRAUMATOLOGY 1, (2013).
NAT'L RESEARCH COUNCIL, REFORMING JUVENILE JUSTICE: A DEVELOPMENTAL APPROACH 20 (2013)

("for more than a century since the founding of the first juvenile court in 1899, the juvenile justice system has justified
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honest most of what we are doing is not working. In the District, the proportion of young people
who are rearrested after contact with the justice system is upwards of forty percent., That is a forty
percentfailurerate failure to rehabilitate the children who touch the juvenile justice system, and
failure to protect the community from future crime. That is not surprising because research shows
that for many youth, the justice system itself causes them to become more at risk of reoffending.7
The fact that we are failing our young people, our victims, and our communities should be a clarion
call to action and reform.
The Office of the Attorney General for the District of Columbia ("OAG") is the exclusive
prosecutor for juvenile crime in the District and, as such, holds a unique position as the gatekeeper
to our city's juvenile justice system. OAG seeks to radically change how it approaches juvenile
justice in the District. We aim to use evidence and innovation to focus on what truly reduces
recidivism, which, when successful, improves the lives of children and makes the District a safer
place for all residents. We also look to outcome measures beyond recidivism that help determine
whether juvenile justice interventions treat the root causes of delinquency, so that children stay out
of trouble, build resilience against future adversity, and are in the best position to be productive
members of society. And we look for imaginative ways to make victims whole and hold offenders
accountable without saddling young people with unnecessary consequences for their educational
attainment and well-being. The net result of these commitments is a significantly smaller juvenile
justice system that processes far fewer children through prosecution, probation, and detention. This
system also serves far more children using evidence-based services informed by research on
adolescent brain development and childhood trauma.
Reducing recidivism requires coming to terms with the increasing consensus that being
processed through the juvenile system can in fact increase the likelihood of reoffending. From
arrest, to pretrial detention, to in-court experiences and prosecution, to probation and detention,
research shows that every stage of the process presents a danger of increasing a child's likelihood
of reoffending that the justice system itself has a criminogenic effect on many youth. For
example, evidence suggests that processing young people through the system, however defined,
has a "negative or backfire effect," resulting in more subsequent criminal behavior.8 Further, preits existence by being more treatment oriented and more rehabilitative than its criminal counterpart . .. [T]reatment is
the juvenile justice system's very reason for being.").
6 See DC SUPERIOR COURT, DC Superior Court Releases New Study on Juvenile Recidivism in 2007 and
2008 (Aug. 3, 2012), httns://www.dccourts. ov/sites/default/files/2017-06/juvenile-reoffendin -studv-RELEASEfinal 8-2012.pdf ELLEN MCCANN, CRIMINAL JUSTICE COORDINATING COUNCIL FOR THE DIST. OF COLUMBIA,
JUVENILE
RECIDIVISM:
A
2015
COHORT
ANALYSIS
24
(2018),
available
at
httns://cicc.dc.2ov/sites/default/files/dc/sites/cicc/Sublication/attachments/Juvenile%/`20Recidivism%/`2OStudy.pdf
(note that the total cohort figures include youth diverted awayfrom prosecution).
See infra notes 9-12 and accompanying text.
I ANTHONY PETROSINO ET AL., CAMPBELL SYSTEMATIC REVIEWS, FORMAL SYSTEM PROCESSING OF
JUVENILES:
EFFECTS
ON
DELINQUENCY
38
(2010),
available
at
https://www.campbellcollaboration.ory/media/k2/attachments/Review System Process Effect Juvenile Delinguen
cy 100129.ndf; see also NAT'L RESEARCH COUNCIL, REFORMING JUVENILE JUSTICE: A DEVELOPMENTAL APPROACH
150 (2013) ("the limited research on juvenile processing indicates a small, and somewhat inconsistent, negative effect
from juvenile justice system processing compared with diversion at the point of initial referral.").
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trial detention, even for short periods, can increase the likelihood that a child is drawn further into
a system that can increase recidivism. 9 Detention overall has been shown time after time to have
no effect or, worse, a negative effect on recidivism. Even using full randomization and strict
controls, detained juveniles, particularly those who commit less serious offenses, have been found
to be up to twenty-three percent more likely to be reincarcerated prior to age twenty-five than their
statistically identical peers." Without carefully examining who we process through the system, we
may in fact be creating more future crime rather than deterring it.
Reducing recidivism and supporting children's resilience also requires understanding that
processing children through the juvenile justice system can exacerbate trauma and itself cause
harm to a child. We know that the young people who come in contact with the juvenile justice
system have faced a disproportionate amount of trauma and adversity in their young lives,
including physical or emotional abuse and neglect, the loss of a caregiver, and exposure to
domestic and community violence.12 Indeed, many of the clinically recognized factors for
identifying and quantifying childhood trauma overlap with risk factors most associated with
delinquency. 13 There is also a correlation between the level of trauma a child has experienced and
I BARRY HOLMAN

& JASON ZIEDEBERG, JUSTICE POLICY INST., THE DANGERS OF DETENTION: THE IMPACT

OF INCARCERATING YOUTH IN DETENTION AND OTHER

SECURE FACILITIES

4-5 (2006), available at

ht://www.iusticepolicy.or2/uploads/iusticepolicy/documents/dan2ers of detention.pdf
1o Studies have shown that placement of youth in a detention facility does not effectively deter youth from
future criminal activity, and that prior experience with incarceration can be the most significant factor in increasing
the likelihood of reoffending. See WISCONSIN LEGISLATIVE AUDIT BUREAU, AN EVALUATION OF SECURE JUVENILE
DETENTION (1999), available at http://legis.wisconsin. ov/lab/reports/99-13full.pdf (finding that about seventy
percent of youth held in secure detention were arrested or returned to secure detention within one year of release);
BARRY HOLMAN & JASON ZIEDEBERG, JUSTICE POLICY INST., THE DANGERS OF DETENTION: THE IMPACT OF

INCARCERATING YOUTH IN DETENTION AND OTHER SECURE FACILITIES 4 (2006), (citing Brent B. Benda & Connie L.

Tollett, A Study ofRecidivism ofSerious and PersistentOffenders Among Adolescents, 27 J. CRIM. JUST. 111 (1999)).
Other studies have found that incarcerating youth is not more effective at reducing the risk of rearrest and reoffending
compared to probation or supervision in the community. Thomas A. Loughran et al., Estimating a Dose-Response
Relationship Between Length of Stay and Future Recidivism in Serious Juvenile Offenders, AM. SOC'Y OF
CRIMINOLOGY (2009), https://www.ncbi.nlm.nih. ov/pmc/articles/PMC2801446/pdf/nihmsl57953.pdf
" Anna Aizer &Joseph J. Doyle, Jr., Juvenile Incarceration,Human Capitaland Future Crime: Evidence
from Randomly-Assigned Judges, 130 Q. J. OF ECON. 759 (2015) (working paper).
1 See Carly B. Dierkhising, et al., Trauma Histories Among Justice-Involved Youth: Findingsfrom the
National Child Traumatic Stress Network, 4 EUR. J. PSYCHOTRAUMATOLOGY 1, (2013); Eduardo R. Ferrer,

TransformationThrough Accommodation: ReformingJuvenile Justice by Recognizing andResponding to Trauma, 53
AM. CRIM. L. REV. 549, 574-75 (2016) (comparing studies of childhood trauma in justice-involved youth with those
in the general population). The Adverse Childhood Experiences (ACE) framework identifies ten key ACEs: physical
abuse, sexual abuse, emotional abuse, physical neglect, emotional neglect, intimate partner violence, domestic
violence toward the youth's mother, substance misuse in the household, household mental illness, parental separation
or divorce, and incarceration of a household member. SAMHSA, Adverse Childhood Experiences,
https://www.samhsa. ov/capt/practicing-effective-prevention/prevention-behavioral-health/adverse-childhoodexperiences (last updated July 9, 2018).
1 Eduardo R. Ferrer, TransformationThrough Accommodation: ReformingJuvenile Justice by Recognizing
and Responding to Trauma, 53 AM. CRIM. L. REV. 549, n. 202-205 (2016) (comparing the experiences screened for
in the seminal Adverse Childhood Experiences (ACE) Study in 1998); Vincent Felitti, et al., RelationshipofChildhood
Abuse and Household Dysfunction to Many of the Leading Causes of Death in Adults: The Adverse Childhood
Experience (ACE) Study, 14 AM. J. PREVENTIVE MED. 245 (1998) (with nationally accepted research on risk for

3

the risk that he or she will reoffend. 14 Neuroscience shows that ongoing trauma puts a child's brain
in a constant fight-or-flight state, making it hard for other parts of the brain to develop properly.1
Untreated trauma can lead to impulsive, aggressive, antisocial behavior, which in turn contributes
to school failure, higher dropout rates, and risky behavior that can lead to involvement in the
juvenile justice system.16
But instead of recognizing trauma as a significant root cause of delinquency and treating it, the
juvenile justice system can retraumatizechildren. For instance, many jurisdictions, including until
a few years ago the District of Columbia, shackle children in court regardless of or without any
assessment of any risk they pose to the safety of the people around them. For traumatized children,
shackling can reactivate painful emotions and memories and, for any child, can bring additional
feelings of shame to the experience of being put through the juvenile justice system. 7 More
broadly, contact with the system from arrest to detention can change a child's self-perception and
how they are perceived by others." That internal and external stigma can manifest in lower
achievement and increased delinquency.19 Whatever the mechanism, contact with the juvenile
justice system is often highly detrimental to a young person's educational prospects. 20
Sometimes these costs of processing a child through the system may be warranted.
Prosecution, probation, and detention may be suitable in some cases there are serious, violent,
or chronic offenders for which severe repercussions are appropriate and necessary. But those cases
are relatively rare compared with the overwhelming proportion of cases involving low-level
delinquency that come to the juvenile justice system. 21 Knowing that an overreliance on arrest,
prosecution, probation and detention may in fact be counterproductive for our project to keep our
delinquency, and suggesting that the connection "between childhood trauma, brain architecture, and delinquency"
might be "the new theory of everything for the juvenile justice field.").
14 Michael T Baglivio et al., The PrevalenceofAdverse ChildhoodExperiences (ACE) in the Lives ofJuvenile
Offenders, 3 OJJDP J. JUV. JUST. 1, 10-13 (2014).
1 Eduardo R. Ferrer, TransformationThrough Accommodation: Reforming Juvenile Justiceby Recognizing
and Responding to Trauma, 53 AM. CRIM. L. REv. 549, 569-71, n. 167 (2016).
16 Ferrer, supra note 15 at 570-71.
17 Donna Quigley Groman, Juvenile Shackling Reform: The JudicialRole in Ensuring Trauma-Informed
Courts and Why States Are Rethinking Restraints, 66 Juv. &FAMILY COURT J. 2, 25 (2015).
1 Roger C. Loeb et al., Individual andFamilialVariablesfor PredictingSuccessful Completion of aJuvenile
Justice Diversion Program,54 J. OFFENDER REHAB. 213 (2015).
1 See, e.g., Loeb, supra note 18 at 212, 213. According to labeling theory, placing a youth in a formal
detention facility may produce substantial stigmatization by labeling the youth as a delinquent, which may contribute
to a delinquent self-identity that breeds deviant behavior.
20 Aizer &Doyle, supra note 11, at 21, 27 (experimental finding that with minimal controls, incarcerated
juveniles were 39% less likely to graduate high school and under the strictest controls they were still 13% less likely.
Students "on the margin" who are incarcerated are particularly affected: "essentially all students on this margin who

enter juvenile incarceration do not graduate." [Sixty-two percent] of all children who attended school in a detention
facility did not return to another public school in Chicago, indicating that even a short incarceration has detrimental
effects); see also BARRY HOLMAN & JASON ZIEDEBERG, JUSTICE POLICY INST., THE DANGERS OF DETENTION: THE
IMPACT OF INCARCERATING YOUTH IN DETENTION AND OTHER SECURE FACILITIES 9 (2006), available at
ht://www.iusticepolicy.or2/uploads/iusticepolicy/documents/dan2ers of detention.pdf.
21 NAT'L RESEARCH COUNCIL, supra note 5, at 2 (noting that however serious delinquency is defined, the
majority of cases that reach the system are low-level, and half of these offenders will only ever touch the system once).
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communities safe and rehabilitate youth should make us think hard about our basic assumption
that it should be the default course through the juvenile justice system. We argue that this
assumption should be flipped on its head.
A "working" system would meet the twin goals of rehabilitation and public safety by
focusing all its efforts on reducing that failure rate. That means decreasing recidivism and
increasing children's resilience their ability to recover from and deal with trauma and stress. In
order to do this effectively, all the actors in the juvenile justice system have to understand the root
causes of delinquency in order to direct young people into effective services to treat those
underlying causes and prevent future harm. These actors must take into account the science around
adolescent brain development and executive functioning: Brain functions governing impulsiveness
and quick decision-making that are underdeveloped in adolescence and can lead to behavior in
young people may not repeat itself later in life when the brain is more developed.2 Contacts with
the system must support the development of critical, consequential thinking without saddling
young people with lasting and potentially harmful repercussions. Most especially, a "working"
juvenile justice system must take account of the growing body of research around the effects of
childhood trauma on adolescent brain development and decision-making23 to develop effective
therapeutic approaches to justice.
We must make a radical commitment: the majority of the time, we should not be processing
children through the juvenile justice system but instead should be providing off-ramps that include
the trauma-informed supports necessary to keep children in school, avoid delinquency, and reduce
recidivism. There are many promising, evidence-based models of therapeutic approaches to
delinquent behavior that merit adoption. In other instances where we know we are over-relying on
traditional prosecution but do not yet know what works, we have to innovate.
This article explores three key interventions currently being pioneered at OAG to meet that
commitment. First, to prevent problems before they begin, the Office is combatting truancy
through programs in schools and by creating alternatives to prosecution for adults dealing with
chronically truant children. Second, the Office is diverting children charged with low-level
offenses away from the juvenile justice system at unprecedented rates and into services that treat
the root causes of their delinquency and get them back in school. Third, where we do decide to
prosecute, we have built in off-ramps for many of those children-such as our Restorative Justice
Program and Mental Health Court. These programs allow juvenile convictions to be withdrawn
and dismissed upon successful completion. We are the first prosecutor's office in the country to
have an in-house restorative justice program, a strategy that meets victim's needs and develops
accountability without the harms attendant to further involvement in the juvenile justice system.
Parts I through III discuss each of the OAG interventions described above. For each of
these interventions, this article discusses the theory behind the intervention, the operation of the
program, and data showing how outcomes are improved both for public safety and for the young
2 Id. at 1-2.
23 Ferrer, supra note 15, at 551-52.
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people involved. Part IV discusses how juvenile prosecutors can use the bully pulpit to promote
critical reforms in other parts of government to ensure that children stay in school and out of the
justice system.
Juvenile prosecutors have moral and pragmatic obligations to attack recidivism with
tenacity, creativity, and evidence. Our children, our victims, and our communities expect and
deserve as much.
I.

PREVENTING PROBLEMS BEFORE THEY BEGIN: ANTI-TRUANCY INTERVENTIONS

"To promote youth development andprevent delinquency through early intervention."24
Chronic absenteeism has been recognized as a "hidden educational crisis." 25 In the 20132014 school year, six million school children in the U.S., roughly fourteen percent, missed fifteen
or more days of school., This kind of chronic absenteeism signals devastating consequences for
students' educational prospects. One study of Chicago Public Schools found that a student's
number of absences in eighth grade was eight times more predictive of failing in ninth grade than
their test scores.,2 A study of the Baltimore City Public Schools found that chronic absenteeism in
the sixth grade was the key predictor of failing to graduate from high school and nearly as
predictive of the student's likelihood to graduate as GPA and course failures.,2 If we cannot keep
children in school, they will not make the educational gains they need to lead productive lives.
In the District, as in a number of states and localities around the country, chronic
absenteeism can also lead students straight to the juvenile justice system. Under District of
Columbia law, parents for children ages five to thirteen and children ages fourteen to seventeen
may be subject to prosecution for chronic absenteeism. 29 But the deterrence ofjustice involvement

24

25

D.C. Code § 16-2301.02(2) (2018).
U.S. DEP'T OF EDUC., Chronic Absenteeism

in the Nation's Schools (2016),
https://www2.ed. ov/datastorv/chronicabsenteeism.html (last visited Jan. 5, 2019).
26 Id.
27 ELAINE M. ALLENSWORTH & JOHN Q. EASTON, CONSORTIUM ON CHICAGO SCHOOL RESEARCH AT THE
UNIVERSITY OF CHICAGO, WHAT MATTERS FOR STAYING ON-TRACK AND GRADUATING IN CHICAGO PUBLIC HIGH

SCHOOLS

16

(July

2007),

available

at

https://consortium.uchicago.edu/sites/default/files/publications/07%/`2OWhat%/`20Matters%/`2OFinal.pdf.
2' BALTIMORE EDUCATION RESEARCH CONSORTIUM, DESTINATION GRADUATION: SIXTH GRADE EARLY
WARNING INDICATORS FOR BALTIMORE CITY SCHOOLS (Feb. 2011), available at ht://baltimore-

berc.or2/pdfs/SixthGradeEWIFullReport.pdf.
2' D.C. Code § 38-203 (2018).
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as a front-line strategy to reduce truancy is of questionable efficacy,30 and the negative
consequences of justice involvement described above may well outweigh any benefit.31
Some research, though still early and limited, suggests that programs focusing instead on
monitoring and early intervention may reduce truancy.32 Additionally, programs that focus on
young peoples' positive responses to rewards to incentivize attendance and change norms about
going to school show promising results.33 Truancy is precisely the kind of problem for which
juvenile prosecutors have to think outside the box. The problem may not start in the juvenile justice
system, but it nevertheless leads to the system. Juvenile prosecutors have an opportunity to be
innovative in stopping the problem before it happens before or as soon as we see it.
OAG engages in a number of efforts to prevent and treat truancy without prosecution: "I
Belong Here" is a preventive pilot program located in schools; "Abating Truancy Through
Engagement and Negotiated Dialogue" ("ATTEND") is a program that focuses on the parents of
young, truant children to get families back on track; and "ACE Diversion," discussed in the next
Part, also helps truant children, along with other low-level offenders get the services they need to
avoid being saddled with a juvenile record.
A. IBelong Here"
One way to combat truancy through a positive, rather than a punitive, intervention is to
create a school culture that encourages attendance through competition, incentives, and rewards.
While there is a dearth of research on what works to combat chronic absence, these incentivebased programs are one of the interventions championed by Attendance Works, a key research and
advocacy group on this subject. 34 These programs are prevalent enough that researchers have
begun to determine what design elements are most successful, how success can be measured, and
how solutions can be scaled. OAG has put these early learnings into action.
3 See, e.g. THOMAS GEORGE, WASHINGTON STATE CTR. FOR COURT RESEARCH, TRUANCY IN WASHINGTON
STATE: TRENDS, STUDENT CHARACTERISTICS, AND THE IMPACT OF RECEIVING A TRUANCY PETITION 3 (2011),

https://www.courts.wa. ov/subsite/wsccr/docs/TruancyEvalReport.pdf (finding that "sending [truant] students
through a court system with limited therapeutic options is not likely to have much positive impact.").
31 See, e.g., Alexandra Ricks &Sino Esthappan, States are Looking Beyond the Juvenile Justice System to
Address School Truancy, URBAN INST. (Aug. 20, 2018), httns://www.urban.or2/urban-wire/states-are-lookin2beyond-iuvenile-iustice-system-address-school-truancy (discussing the problems associated with the criminalization
of truancy.).
32 Brian A. Jacob & Kelly Lovett, Chronic Absenteeism: An Old Problem in Search of New Answers,
BROOKINGS (2017), https://www.brookings.edu/research/chronic-absenteeism-an-old-problem-in-search-of-newanswers (last visited Jan. 5, 2019).
3 Id.; see also Ricks &Esthappan, supra note 31 and accompanying text.
34
ATTENDANCE
WORKS,
Recognize
Good
and
Improved
Attendance,
http://www.attendanceworks.ory/resources/messaging/incentives/ (last visited Jan. 5, 2019).
3 Rekha Balu &Stacy B. Ehrlich, Making Sense out ofIncentives: A Frameworkfor Consideringthe Design,
Use, and Implementation ofIncentives to Improve Attendance, 23 JESPAR 1-2, 93 (2018) (describing how to define
key elements and design evaluations for incentive programs); Elise T. Pas & Catherine P. Bradshaw, Examining the
Association Between Implementation and Outcomes: State-wide Scale-up of School-wide Positive Behavior
Intervention and Supports, 39(4) J. BEHAV. HEALTH SERV. RES. 417 (2013).
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The "I Belong Here" anti-truancy program places OAG staff directly in schools to
encourage attendance and positive school behavior. The year-long pilot program partnered with
John Philip Sousa Middle School, which had the highest chronic truancy rate among all middle
schools in the District of Columbia Public Schools ("DCPS") in the 2016-2017 school year an
astonishing 23.7 percent of Sousa students were truant.36 The goal of the program was to engage
students in the classroom and positively reinforce the idea that they belong in school. OAG staff
served as ambassadors in sixth and seventh-grade homerooms leading lessons on responsibility,
empathy, and other skills to combat negative behaviors. During the year, each classroom
participated in an attendance competition, with incentive prizes provided by Howard University.
At the end of the year, students celebrated their achievements with a pep rally. Additionally, they
could tour Howard University, which gave them a preview of long-term educational success.
At the end of the 2017-2018 pilot school year, Sousa Middle School had the most
significant improvement in attendance rates among all DCPS schools. Sousa reduced its truancy
rate by 75% from the previous year from 23.7 percent to 5.9 percent.37 These extraordinary
results demonstrate that thoughtful programming in schools can make an enormous difference in
keeping children on the path to getting an education, not the path to the juvenile justice system.
B. ATTEND Mediation
The ATTEND mediation program is a pre-papering that is, before the case is petitioned
to the juvenile court-diversion program that allows parents who might otherwise be held
criminally responsible for chronic absenteeism to instead openly share their challenges and
attendance issues with school officials and receive supportive services. OAG refers parents whose
children have had fifteen or more unexcused absences to ATTEND Mediation.38
Diversion recognizes that truancy problems often reflect underlying challenges at home for
which prosecution-a practice with potentially harmful criminal justice consequences 39 is likely
not appropriate. ATTEND offers parents an opportunity to resolve their problems outside of the
justice system and to receive the targeted supportive services that the family needs. Partnering
with the Multi-Door Dispute Resolution Division (MDDR) of the D.C. Superior Court, ATTEND
engages parents and school officials in open dialogue facilitated by a trained, specialized mediator
in a neutral setting. Parents walk away with an individually-tailored plan to overcome barriers
impacting their child(ren)'s school attendance, issues like homelessness, transportation, mental
health issues, drug abuse, and domestic violence. The parents may also receive behavioral health
and community support services for the family to address their unique needs. After each ATTEND
36

OFFICE OF THE ATTORNEY GEN. FOR THE DIST. OF COLUMBIA, Attorney GeneralRacineCelebratesSuccess

of 'I Belong Here' Program to Reduce Truancy at Sousa Middle School (Apr. 23, 2018),
https://oa .dc. ov/release/attorney- eneral-racine-celebrates-success-i.
37 Id.
3' JSCU receives referrals from D.C. public schools and charter schools.
' See supra notes 9-20; see also Dana Goldstein, Inexcusable Absences, THE NEW REPUBLIC (Mar. 6, 2015),
https://newrepublic.com/article/121186/truancy-laws-unfairly-attack-poor-children-and-parents.

8

session, the parents and school officials develop an agreement on how to handle future absences
and ensure the child(ren)'s educational success.
Following the mediation session, OAG monitors the agreement for ninety days to ensure
that parents meet its terms. After ninety days, OAG receives updated attendance numbers for each
child. If there has been substantial compliance with the agreement and attendance has improved,
OAG will close the matter as a case of successful diversion. If attendance has not improved after
ninety days, OAG may file charges against the parent for violating D.C's school attendance
laws. 40 However, OAG believes that prosecution in truancy matters are, and should be, limited
tools of last resort. Punitive measures should only be used after all other avenues through the
schools and other agencies that support children and their families have been exhausted.
Though still in its very early stages, ATTEND has had success in reducing truancy. From
January to May of 2018, the program served thirty-three youth who had an average of twentyseven unexcused absences during the previous school year.41 After completing an ATTEND
mediation and agreement, attendance improved to an average of two unexcused absences for thirty
days and seven during the ninety-day monitoring period or school year.42
In addition to truancy reduction, the benefits of ATTEND extend beyond school
attendance. The mediation session allows parents and school officials to talk openly about the
child's school attendance challenges. Facilitated by a professional mediator, the discussion allows
parents to express their concerns and receive advice from school officials to address educational
challenges. The final agreement is developed with input from both the parent and the school
official. Mediation can also be an access point for the family to a range of community-based
services, including employment, housing, and health-related services that they might not otherwise
have encountered. The collaborative ATTEND process tackles the underlying problems of truancy
to help youth and their families achieve stronger educational outcomes.
Both I Belong Here and ATTEND are in their early stages, and OAG is committed to
keeping tabs on our success rate and changing elements of the program as we learn. What we know
is that truancy leads to worse outcomes for children, particularly those who end up in the juvenile
justice system, so we must be committed to testing out innovative solutions.
II. BEING GOOD GATEKEEPERS: DIVERTING CHILDREN EARLY
"To promote youth development and prevent delinquency through . . . diversion, and
community-based alternatives.'"3

4'

The parent may be found guilty of a misdemeanor and subject to five days imprisonment and a fine of at

least $100. D.C. Code § 38-203(d)-(h) (2018).
41 Data is on file with the author.
42 Data is on file with the author. Mediations take place throughout the year; some occur less than 90 days

before the end of the school year.

4 D.C. Code § 16-2301.02(2) (2018).
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While it is a huge win to prevent children from encountering the juvenile justice system in
the first place, the core of a juvenile prosecutor's job will always be determining what to do with
the young people who do end up at the system's doorstep. Police and prosecutors have an
enormous amount of discretion at that "doorstep moment" to determine the next phase of a young
person's life. Will they be arrested? Will they be charged with a crime? If yes, then they are on the
road to further involvement with the system potentially probation or detention. We know that
further involvement may not lead to better public safety outcomes.44 We also know that the
experience of arrest and prosecution alone can be traumatizing, and further involvement can have
severe consequences for that young person. 45 So, we must be thoughtful about whether and when
such involvement is warranted. Thoughtfulness in this arena requires evidence. What will ensure
that young people get the services and support they need to avoid reoffending and become
productive members of the community?
To tackle that question and understand how the system should respond to delinquent
behavior, we must distinguish between the various types of delinquency. The majority of the young
people who come through the juvenile justice system are not serious offenders, and more than half
connect with the juvenile justice system only once. 46 The science on brain development is clear:
many young people who commit certain offenses in adolescence will "age out" of delinquent
behavior and go on to lead perfectly law-abiding lives in adulthood.47 particularly for these lowerrisk youth, we must consider both the unlikely event that they recidivate and the potentially adverse
consequences of further contact with the system. We have to ask ourselves: Should these young
people be processed through the juvenile justice system at all? And how could the system's
resources be better deployed? It is crucial to assess an individual child's risk, needs, and receptivity
to intervention early to tailor an appropriate and effective response to their conduct,48 and often to
provide one that allows the child to exit the system. This is where front-end diversion comes in.
A. What is Diversionand How Well Does It Work?
Juvenile diversion programs are a mechanism to avoid processing certain youth through
the juvenile justice system. 49Instead of being processed further into the system, diverted youth are
generally put into an alternative program that provides a suite of services to meet their particular

4

4

See supra notes 8-11 and accompanying text.
See supra notes 16-18 and accompanying text.

NAT'L RESEARCH COUNCIL, supra note 5, at 23; MODELS FOR CHANGE JUVENILE DIVERSION
WORKGROUP,
JUVENILE
DIVERSION
GUIDEBOOK
7
(2011),
available
at
46

ht://www.modelsforchan2e.net/publications/301/Juvenile Diversion Guidebook.pdf
4

NAT'L RESEARCH COUNCIL, supra note 5, at 1-2.

For an explanation of the risk, need, and responsivity model in juvenile justice, see generally Tracey A.
Vieira, Tracey A. Skilling &Michelle Peterson-Badali, Matching Court-OrderedServices with Treatment Needs, 36
CRIM. JUST. &BEHAV. 4 (2009).
4'

4

MODELS FOR CHANGE JUVENILE DIVERSION WORKGROUP, JUVENILE DIVERSION GUIDEBOOK 1 (2011),

available at ht://www.modelsforchan2e.net/publications/301/Juvenile Diversion Guidebook.ndf; OFFICE OF
JUVENILE JUSTICE & DELINQUENCY PREVENTION, DIVERSION FROM FORMAL JUVENILE COURT PROCESSING (Feb.

2017), available at https://www.oiidp. ov/mpy/litreviews/Diversion Programs.pdf

10

needs." Such programs have been implemented across the country in order to reduce recidivism
and decrease costs to the criminal justice system. 51 Good diversion programs avoid harm to the
offender thereby increasing the chances of rehabilitation while simultaneously avoiding
reoffending and protecting the community.52
The evidence base for diversion programs is strong. One meta-analytic study of juvenile
diversion programs found that for sixty out of seventy-three programs, diverted youth reoffended
less often than youth processed in the traditional juvenile justice system. 53 Furthermore, the study
found that diversion was most effective at preventing recidivism when the program targeted lowrisk youth before they were formally charged. This indicates that "the further the youth is
processed, the greater the likelihood that he or she will reoffend" 54 Drilling into what makes
particular diversion programs more effective, a separate meta-analysis found that counseling and
coordinated services had the most substantial impact on reducing recidivism. 55 The study
concluded that interventions embodying "therapeutic" philosophies, defined as those "that attempt
to engage the youth in a supportive, constructive process of change," were more effective at
reducing recidivism than those based on control or coercion.56 In addition to supporting public
safety by reducing recidivism, these therapeutic approaches benefit youths' long-term
development by connecting young people with support services they would otherwise not have
accessed, and by engaging the support of their family and community.57
B. ACE Diversion in the District of Columbia
The Alternatives to Court Experience ("ACE") Diversion Program aims to change the
trajectory of juvenile offenders in the District by offering a path away from the justice system and
into a comprehensive assessment and service provision program that reduces recidivism and
supports a healthier life path. The program addresses the underlying causes of problematic
behavior and connects youth with individually-tailored wrap-around services that include
behavioral health support, mentoring and tutoring, and family and individual therapy. Rather than
prosecuting youth with a juvenile delinquency charge that could carry lasting and harmful

5 OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION, Diversion from Formal Juvenile Court
Processing,3-4 (Feb. 2017), https://www.oiidp. ov/mpy/litreviews/Diversion Programs.pdf.
5 Other goals include providing services, reducing unnecessary social control, and minimizing the risk of
criminal socialization. See MODELS FOR CHANGE JUVENILE DIVERSION WORKGROUP, JUVENILE DIVERSION
GUIDEBOOK
11-12
(2011),
available
at

http://www.modelsforchange.net/publications/301/Juvenile Diversion Guidebook.pdf
52

See MODELS FOR CHANGE JUVENILE DIVERSION WORKGROUP, supra note 49, at Appendix A.

Holly A. Wilson &Robert D. Hoge, The Effect of Youth DiversionPrograms on Recidivism, 40 CRIM.
JUST. BEHAV. 497, 504 (2013).
5 Id. at 511.
5 Mark W. Lipsey, The PrimaryFactors that CharacterizeEffective Interventions with Juvenile Offenders:
A Meta-Analytic Overview, 4 VICTIMS &OFFENDERS 124, 137-39 (2009). In fact, on the opposite end of the spectrum,
the study found that disciplinary measures had net negative effects-youth who completed these programs had higher
recidivism rates than those who did not. Id.
51 d. at 128, 143-44.
5

5

See OFFICE OF JUVENILE JUSTICE &DELINQUENCY PREVENTION, supra note 49, at 1.
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consequences, ACE Diversion implements a therapeutic approach to minimize the young person's
risk of reoffending and prevents further confrontations with the juvenile justice system.
To young people, the program offers both supportive services and an opportunity to avoid
acquiring a juvenile record when they successfully complete the diversion program. ACE
strengthens family units and improves a young person's social, emotional, and behavioral wellbeing at home and in the community. To the community, ACE offers lower costs by reducing the
number of children processed through the system and enhances safety through lower recidivism.
Importantly, the ACE Diversion program is not in the District's juvenile justice system. It is part
of the D.C. Department of Human Services' Youth Division. This placement expresses the value
in delivering services to troubled youth through the public health system rather than the justice
system.
Armed with the above evidence on diversion around the country, OAG doubled down in
the last three and a half years and made sure diversion is available to all appropriate youth. During
Attorney General Racine's first year in office, OAG increased the rate of diversion to the ACE
Diversion program five-fold by educating prosecutors about the harms of the juvenile justice
system and the benefits of diversion, and by empowering them with the discretion to make casespecific decisions. Also in that first year, when the ACE Diversion program faced funding and
staffing issues, OAG advocated for increased funding for the Department of Human Services
because it was crucial that all diverted youth had access to the high-quality intervention services
of that program. Since 2015, the budget of the ACE program has increased from $879,000 to $4
million, and the staffing has grown from nine to twenty-nine full-time employees. 58
The decision to divert a child is just the beginning. Once youth are diverted to the ACE
Diversion program, skilled social workers and case managers utilize assessments and services that
are thoroughly informed by an understanding of childhood trauma: how to recognize and assess it,
and how to treat it.
During the assessment phase, the child completes a Child and Adolescent Functional
Assessment Scale ("CAFAS") Questionnaire to assess the level of case management needed and
to prioritize the youth's needs. CAFAS measures how a young person is doing across many
different fronts like school, home, and the health of their overall emotional life.5 A higher score

5' DIST. OF COLUMBIADEP'T OF HUMANSERVS.,Alternativesto Court Experience (ACE) DiversionProgram

(on file with the author) (last updated Feb. 1, 2018).
5 See Kay Hodges & Jim Wotring, Client Typology Based on Functioning Across Domains Using the
CAFAS: Implicationsfor Service Planning, 27 J. BEHAV. HEALTH SERvS. & RES. 258-59 (2000). Specifically, the
eight domains assess: School/Work (e.g., functions satisfactorily in a group educational environment), Home (i.e.,
observes reasonable rules and performs age-appropriate tasks), Community (i.e., respects the rights of others and their
property such that they act lawfully), Behaviortoward Self and Others (i.e., appropriateness of youth's daily behavior),
Moods/Emotions (i.e., modulation of the youth's emotional life), Self-Harmful Behavior (i.e., extent to which the
youth can cope without resorting to self-harmful behavior or verbalizations), Substance Use (i.e., youth's substance
use and the extent to which it is inappropriate and disruptive), and Thinking (i.e., ability of youth to use rational
thought processes.).
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in any given subsection of the assessment indicates more impaired functioning.60 A score of eighty
or above qualifies a youth for intensive behavioral health services. In addition to CAFAS, youth
also complete the Youth Services Division ("YSD") Trauma Questionnaire, which combines a
nationally recognized trauma assessment framework61 with traumas common to District youth.
These screenings reveal a group of young people with significant behavioral health
challenges. The average initial CAFAS score for youth who completed the program was over
eighty, qualifying the average child for intensive services. 62Compared to the youth population of
the District as a whole, significantly fewer children reported having experienced no traumatic
events in their lives, and thirty-seven percent reported two or more such events, compared to
twenty-two percent of the overall population.63
The next step in the diversion process is truly extraordinary. With the results from these
screening tools in hand, as well as other information, an ACE Diversion Coordinator works with
an ACE Diversion team to design a carefully tailored course of care for the individual child. Far
from a traditional, one-size-fits-all approach, this process results in the provision of services
individualized to the child's needs, with options such as tutoring, therapy, and emotional
management. Offerings include services proven effective in targeting trauma and reducing
reoffending, such as Functional Family Therapy. 64 The same case team meets regularly to assess
progress and discuss strategies to aid in the youth's successful completion of the program.
OAG is deeply committed to using data to assess outcomes. In its early years, OAG assisted
the ACE program in doing regular recidivism analysis before ACE built its capacity to track the
data. Significantly, seventy-nine percent of youth who completed the program have not been
arrested again.,6 One of the ongoing challenges of continually evaluating and improving programs
like ACE is the difficulty of finding appropriate comparisons to ensure that our interventions are
60

Id.
For

the

ACES framework, see SAMHSA, Adverse Childhood Experiences,
https://www.samhsa. ov/capt/practicing-effective-prevention/prevention-behavioral-health/adverse-childhoodexperiences (last updated July 9, 2018).
62 The average initial CAFAS score for youth terminated from the program in FY17 was 107. Youth with a
higher initial CAFAS score are more likely to be terminated from the program.
61

6' For information on District youth as a whole, see VANESSA SACKS & DAVID MURPHEY, THE PREVALENCE
OF ADVERSE CHILDHOOD EXPERIENCES, NATIONALLY, BY STATE, AND BY RACE/ETHNICITY, CHILD TRENDS (Feb.

2018),
available
at
https://www.childtrends.orn/wpcontent/uploads/2018/02/ACESBriefUpdatedFinal ChildTrends February2018.pdf. For information on youth in the
program, please contact the author.
64 In addition to Functional Family Therapy (FFT), these services may also include Multi-systemic Therapy
and Trauma-Focused Cognitive Behavioral Therapy. All of these are services that have been found to be effective in
treating trauma and reducing reoffending. Ferrer, supra note 15, at 153. In addition, a local study of FFT found it to
be both cost effective and effective at reducing recidivism. Samuel Taxy et al., The Costs and Benefits ofFunctional
Family Therapy for Washington, D.C., DIST. OF COLUMBIA CRIME POLICY INST. (Sept. 2012), available at
https:// reaterdc.urban.ory/sites/default/files/publication/25956/412685-the-costs-and-benefits-of-functional-familytherapy-for-washington-d-c- 0.pdf
65 The arrest data are for D.C. only and include juvenile and adult arrests. The first ACE completions occurred
in December 2014, thus the amount of time youth have been out of the program ranges from one month to 24 months.
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more successful than an alternative. While we do not have a statistically similar population to make
a full comparison, a look at outcomes for children in other parts of the justice system is instructive.
A 2015 study by the District's Criminal Justice Coordinating Council found that youth who
completed ACE Diversion were significantly less likely to recidivate than youth placed on
probation or detention.66 Furthermore, for youth who had a new arrest, filing, or finding of
conviction or delinquency after completing ACE Diversion, probation, or delinquency
commitment, the period between program completion and the new offense was longest for youth
who completed ACE Diversion.67 This measure serves as an indicator of relative success, as the
longer an individual stays away from the justice system, the fewer offenses he or she is likely to
commit overall.
OAG's measurement of success does not stop at the recidivism numbers. The results for
the emotional wellbeing of the child tell us how well we are doing not just at preventing
reoffending but also at building resilience in our children so that they can achieve better life
outcomes. 69These results are also extraordinary. Over the last two years, youth who went through
ACE Diversion saw significant improvements in overall functioning and school attendance. At
program completion, eighty-eight percent of youth in fiscal year 2017 and eighty percent in midfiscal year 2018 had improved their CAFAS score, with an average decrease of forty-one and fortythree points, respectively. In addition, more than forty percent of youth increased their attendance
in school. These are significant improvements in overall health and well-being generally and in
school participation specifically indications that the program is not only keeping children out of
trouble but also helping to get them on the right track.
Because of results like these, OAG is ensuring that all children for whom diversion is
appropriate are put through that program. Since its launch in 2014, ACE Diversion has received
2,069 referrals and served 1,824 young people.70 ACE Diversion is the kind of program the
juvenile justice system needs to move toward: creating early off-ramps for young people and use
contact with the system to effectively treat trauma and reduce recidivism.
III.

REPAIRING HARM AND CREATING ACCOUNTABILITY: RESTORATIVE JUSTICE

"To hold a childfound to be delinquent accountablefor his or her actions, taking into
considerationthe child's age, education, mental andphysical condition, background, and
all other relevantfactors."71
66 ELLEN MCCANN, CRIMINAL JUSTICE COORDINATING COUNCIL FOR THE DIST. OF COLUMBIA, JUVENILE

A
2015
COHORT
ANALYSIS
24
(2018),
available
httns://cicc.dc.2ov/sites/default/files/dc/sites/cicc/publication/attachments/Juvenile%/`20Recidivism%/`2OStudy.pdf.
61 Id. at 9.
RECIDIVISM:

68

at

Id.

6' For a discussion on the dangers of overreliance on recidivism as an outcome measure, see Jeffrey A. Butts

&Vincent Schiraldi, Recidivism Reconsidered:Preservingthe Community Justice Mission of Community Corrections,
HARVARD KENNEDY

SCHOOL PROGRAM IN CRIMINAL JUSTICE POLICY AND

httns://www.hks.harvard.edu/sites/default/files/centers/wiener/prorams/Sci/files/recidivism
o Data is on file with the author.
7 D.C. Code § 2301.02(4) (2018).
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MGMT. (March 2018),

reconsidered.pdf.

Reform cannot stop at diverting youth out of the system before they get in it. Some offenses
and offender profiles merit some level of processing through the system. But even after a
prosecutor decides that prosecution is appropriate, our duty to develop highly tailored and effective
intervention for that child and possible off-ramps from the justice system. How can we develop
ways to hold these young people accountable without unnecessarily harnessing them with the
consequences of a conviction? For our office, the Restorative Justice Program is increasingly the
answer. 72

A. What is Restorative Justice?
Restorative justice programs advance a theory of justice centered on repairing the harm
between victim and offender, holding the offender accountable for his or her actions, while at the
same time rehabilitating them.73 Rather than focusing on punitive consequences for the offender,
restorative justice seeks to bring together those impacted by the criminal act through a nonadversarial process that facilitates mutual understanding of the conflict and a cooperative
resolution for all parties. 74 Restorative justice programs have been implemented around the world
and in many different contexts, both inside and outside of the criminal justice system. They
advance three central principles: 1) healing victims, offenders, and communities harmed by crime;
2) active involvement from all those affected by crime; and 3) transformation in community and
government roles and relationships.75
While the traditional model of criminal justice emphasizes punishment, restorative justice
examines the nature of the resulting harm, what the victim needs for the harm to be repaired, and
how to improve the relationship between all those affected by the crime.76 Restorative justice also
frames the nature of crime differently than the traditional criminal justice system by defining it in
terms of harm to victims or communities, instead of an offense against the state.77 Using these

definitions and practices, restorative justice is better able to fulfill victims' needs, strengthen
relationships in the community, and reduce recidivism.7 By shifting away from a retributive
approach to crime, restorative justice does not just "let offenders off the hook." On the contrary,

Though it is not the focus of this paper, the District's Juvenile Behavior Diversion Program is another
crucial intervention for young people with mental health needs whose cases merit charges but who are best served by
an intensive suite of mental health services. Depending on where in the system a young person is referred to JBDP, it
can help a young person avoid a conviction and can ensure they get the services they need.
72

n DANIEL W. VAN NESS & KAREN H. STRONG, RESTORING JUSTICE: AN INTRODUCTION TO RESTORATIVE

JUSTICE 1 (1997).
7 See OFFICE OF JUVENILE JUSTICE &DELINQUENCY PREVENTION, Restorative Justice, 1 (Nov. 2010)
https://www.oiidp. ov/mpg/litreviews/Restorative Justice.pdf
7 VAN NESS & STRONG, supra note 73, at 31-36.
76 See Gordon Bazemore &Mark Umbreit, A Comparison ofFourRestorative ConferencingModels, OFFICE

OF JUVENILE JUSTICE & DELINQUENCY PREVENTION (Feb. 2001), https://www.ncirs. ov/pdffilesl/oiidp/184738.pdf
n See Kathleen J. Bergseth & Jeffrey A. Bouffard, The Long-Term Impact of Restorative Justice
Programmingfor Juvenile Offenders, 35 J. CRIM. JUST. 433, 434 (2007).
71

See id.
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offenders have to face their victim and members of their close community, appreciate on an
emotional level the harm they have caused, and take responsibility.
During a restorative justice conference, the offender must explain what he or she did to the
victim in front of the victim and his or her family and supporters, accepting responsibility for his
or her actions. Each participant explains how the crime affected them, including the family
members and supporters of the offender. Finally, all the participants come to consensus about what
the offender needs to do in order to resolve the matter and ensure that it will never happen again.
This written agreement is signed by the participants and monitored by a restorative justice
facilitator.
Restorative justice programs are a promising practice in the juvenile justice system. While
the evidence is more preliminary than for diversion programs, empirical studies have concluded
that restorative justice has long-term benefits for both juvenile offenders and victims of crime by
reducing the likelihood of reoffending and by fulfilling victims' emotional and psychological
needs after the offense. 80 Restorative justice has been shown to reduce the likelihood of additional
police contacts and of committing more serious offenses in the future for significant periods after
the initial referral 81 Moreover, restorative justice has a significant effect on the likelihood of
reoffending overall, even when controlling for a number of prior contacts with the system and
seriousness of the current offense.82
B. Restorative JusticeProgramat 0AG
Begun in 2016, the Restorative Justice Program at OAG is the first such program housed
inside a prosecutor's office as an alternative to traditional prosecution and adjudication for juvenile

&

" The theory of reintegrative shaming contends that people are deterred from committing crime by fear of
social disapproval and their conscience. Accordingly, people are more likely to avoid reoffending when they fear
being shamed by their family, friends, or close community, rather than being punished by a legal institution. See JOHN
BRAITHWAITE, CRIME, SHAME AND REINTEGRATION (1989). Restorative justice conferences are effective in this
respect because they bring the offender into direct communications with the victim and their respective supporters,
which facilitates accountability "in the context of a community of care." Edmund F. McGarrell, Restorative Justice
Conference as an Early Response to Young Offenders, OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION
(Aug. 2001), https://www.ncjrs. ov/pdffilesl/oiidp/187769.pdf.
8 See VAN NESS & KAREN H. STRONG, supra note 73.
8 Bergseth &Bouffard, supra note 77, at 443.
82 See id. at 448; see also Kathleen J. Bergseth & Jeffrey A. Bouffard, Examining the Effectiveness
of a
Restorative Justice Program for Various Types of Juvenile Offenders, 57 INT'L J. OF OFFENDER THERAPY
COMPARATIVE CRIMINOLOGY 1054, 1071 (July 18, 2012) (reporting results of study suggesting that positive effects
of restorative justice on recidivism and seriousness of offense applied regardless of age at referral, gender, race, and
prior offending history); Jennifer S. Wong et al., Can At-Risk Be Diverted From Crime? A Meta-Analysis of
Restorative Justice Diversion Programs,43 CRIMINAL JUSTICE &BEHAVIOR 1310, 1322 (May 9, 2016); David B.
Wilson, Ajima Olaghere &Catherine S. Kimbrell, Effectiveness of Restorative Justice Principlesin Juvenile Justice:
A Meta-Analysis, GEORGE MASON UNIV., DEP'T OF CRIMINOLOGY, LAW & SOCIETY, 2 (May 12, 2017),
https://www.ncirs.gov/pdffilesl/oiidp/grants/250872.pdf.
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offenders 8 3 OAG employs a group of Restorative Justice Facilitators who are intentionally colocated alongside juvenile prosecutors. Restorative Justice Prosecutors are also encouraged to
observe a Restorative Justice Conference that is not their own case. This helps prosecutors
understand the value of restorative justice for victims and youth charged with the crime, changing
perceptions about the program and, in time, the culture of prosecution in the Office.
Youth are typically referred to the Restorative Justice Program by an OAG juvenile prosecutor
at the point when the prosecutor engages with the victim. Importantly, only cases that would be
papered-that is, petitioned to the juvenile court are eligible.84 This limitation is crucial to avoid
"net widening" unintentionally increasing the number of youth who touch the juvenile or
criminal justice system through alternatives to incarceration. The goal is to limit contact with the
system, not increase it.
While OAG seeks to offer Restorative Justice in all appropriate cases, there are a number
of criteria to ensure that intervention can be effective for both the offender and the victim. As noted
above, the case must be papered. In addition, because Restorative Justice requires that the offender
accept responsibility for his or her behavior and that the victim(s) agree to participate in the
process, it is a voluntary program based on the cooperation of all parties involved. As with
diversion, OAG seeks to direct all appropriate cases to Restorative Justice. There is a presumption
of Restorative Justice eligibility for most misdemeanor cases, such as those involving simple
assault, theft, threats, misdemeanor assault on a police officer, unauthorized use of a motor vehicle,
destruction of property, and physical altercations, especially when the parties live or attend school
in the same neighborhood. Many felony cases are referred for Restorative Justice as well, though

8 The program has also expanded to a partnership with the U.S. Attorney's Office for the District of
Columbia for misdemeanor cases for adults ages eighteen to twenty-four.
84 Restorative Justice may be offered as an alternative to formal court processing through four case
postures:
1. Deferred Prosecution Agreement (DPA) - a contract made between the prosecutor and the respondent that
sets out conditions that, when completed can result in the dismissal of the petition. DPAs are made before
the case has been brought to court (i.e. before a pre-petition custody order (PPCO) has been filed) or after
the case has been presented. Typically, a DPA does not involve supervision by Court Social Services.
2. Consent Decree - a contract between the prosecutor and the respondent that has been approved by the court
and is supervised and monitored by Court Social Services Division. Consent decrees typically span six
months, but the time range can be tailored, decreased, closed early, or extended in the contract. The charges
will be dismissed if the respondent successfully completes the terms of the consent decree. If the respondent
fails to meet the terms of the agreement, the charges will be reinstated for court proceedings.
3. Deferred Disposition Agreement (DDA) - a contract between the prosecutor and the respondent that requires
the respondent to enter a guilty plea; after the respondent, successfully completes the terms of the contract,
the respondent's attorney would file a motion to withdraw the guilty plea, which the prosecutor would not
oppose. The prosecutor would then dismiss the case with prejudice. If the terms of the agreement are not met,
the guilty plea is not withdrawn and the respondent proceeds to sentencing.
4. In conjunction with the Juvenile Behavioral Diversion Program (JBDP) - in select cases with supervisor
approval, Restorative Justice may be used in conjunction with a referral to JBDP.

Depending on the specific case posture, a successful completion of the Restorative Justice conference and agreement
can result in a dismissal of the charges and termination of court proceedings. Cases that would not be papered will be
considered on a case-by-case basis after consultation with the Restorative Justice Program coordinators at GAG.

17

in some cases, only with supervisory approval. The Program does not accept intimate partner
domestic violence cases, sexual assault cases involving penetration, and most gun cases.
After a prosecutor refers a case and the Restorative Justice Facilitator determines that a
case is appropriate for Restorative Justice, the facilitator prepares for a conference, meeting with
the victim(s), respondent, and their respective supporters. The goal of these preparations is to
ensure that the parties are willing to participate in the process voluntarily, build trust with the
parties, and identify any underlying issues that may need to be addressed prior to the conference.
The facilitator must also confirm that the respondent is willing to accept responsibility for the harm
done.
Following the individual meetings, a Restorative Justice Conference brings the parties
together to discuss the offense and a resolution. The conference typically consists of one session
lasting from one to three hours at a location and time convenient for all parties." The three primary
questions that the conference addresses are: 1) what happened, 2) how each participant was
affected by the event, and 3) what needs to happen to resolve the matter so that it will not happen
again. The facilitator engages the victim(s) and the respondent, as well their supporters, to share
their perspectives and respective needs for a resolution. Guided by the facilitator, the discussion
aims to provide victims with a sense of control after the destabilization caused by the crime by
giving them a greater voice and agency throughout the process. The discussion also aims to build
empathy, accountability, and consequential thinking on the part of the respondent. The end product
of a Restorative Justice Conference is a written agreement detailing the specific requirements of
the resolution. Common provisions in a Restorative Justice agreement include an apology from
the respondent to the victim(s), restitution (if applicable), community service, and other terms to
repair the relationship between the parties.
After the parties reach an agreement, the facilitator will inform the prosecutor of the
success of the conference and the timeline for completing the agreement's terms. The facilitator
continuously monitors the respondent's progress toward fulfilling the terms of the agreement.
When the agreement is successfully completed, the facilitator will inform the prosecutor about the
respondent's compliance, and the charge(s) will be dismissed according to the case posture.
Though the Restorative Justice Program at OAG is young, the results thus far have been
remarkable. Since the program began in 2016, there have been 113 referrals to Restorative Justice,
and as of September 7, 2018, fifty-seven conferences have been successfully completed. 6 Of the
youth who successfully completed a Restorative Justice Conference, eighty-six percent have not

" Many Restorative Justice Conferences take place in the evenings and on weekends at libraries, churches,
and community recreational centers with private conference rooms available. This differs significantly from the
formality and potentially the shame of appearing in a courtroom.
86 Data on file with the author. Sixteen conferences are scheduled to take place, and twenty-eight cases are
active or under monitoring. For the forty referrals in which a Restorative Justice Conference did not take place, the
most common reasons were that the victim declined participation, the respondent declined participation, or the case
did not meet the requirements for the program.
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been re-arrested post-conference.87 In addition, OAG is committed to tracking qualitative
outcomes to measure our success on things like feelings of accountability and victim satisfaction.
OAG is in the process of collecting surveys and plans to start analyzing data soon in order to hold
itself accountable to the goal of leaving offenders and victims better off than when they came to
us in the first place.
OAG is aggressively collecting data on the Restorative Justice Program to continually
evaluate and improve its effectiveness. We are also doubling down even as the early results are
in through a partnership with the U.S. Attorney's Office, Restorative Justice is going to expand
to include eighteen to twenty-four-year-olds who commit misdemeanor offenses, a sensible age
extension, given the scientific research that the adolescent brain does not fully mature until well
into a person's twenties.88 OAG is committed to finding alternatives to prosecution where
appropriate that create accountability for juvenile delinquency without attaching unnecessarily
harmful consequences that may in fact undermine both public safety and a young person's life
chances.

IV. BEYOND THE PROSECUTOR'S OFFICE
"To hold the government accountable for the provision of reasonable rehabilitative
services."89
All the prosecutorial interventions described in this article drive toward one singular
purpose: using innovative, evidence-based interventions to reduce recidivism. This has the dual
output of reducing harm to the children in the system by treating the root causes of their
delinquency, and to the community by preventing future harm. OAG's anti-truancy work
recognizes chronic absenteeism as a risk associated with coming into contact with the juvenile
justice system and seeks to stop it at the source. ACE Diversion seeks to identify and serve a wide
swath of low-level offenders for whom services and immediate reattachment to home, school and
community will be more effective than processing through the system. Restorative Justice creates
an effective mechanism for engendering accountability in the young people it serves as an
alternative to traditional prosecution and builds the necessary conflict resolution skills for that
young person to avoid repeat offending. Together these interventions flip the system on its head,
presuming that full processing through the system is appropriate for the few rather than the many.
They shrink the reach of the system, better rehabilitate young people, and better support public
safety.
While it is imperative for prosecutors to take on this much and more, the truth is that the
juvenile justice system, though the repository for social ills visited upon young people, is not the
system best equipped to address those social ills. Before children ever reach the gate of the juvenile
justice system, they have gone through so many other touch points where their trauma and other
behavioral issues could have been prevented and treated. Not just prosecutors but all adults
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throughout the systems that reach children have to take responsibility for changing the way we
respond to children who exhibit problematic behavior.
For instance, we know that overuse of exclusionary discipline in schools most
commonly, suspension and expulsion has profoundly negative effects both on educational
attainment and on contact with the juvenile system. 90 School rules that limit the use of exclusionary
discipline can help children with otherwise manageable behavioral issues away from the harmful
consequences of penetration into the juvenile justice system. The District has taken an important
step forward by changing the rules for school suspension before high school. 91 But to make these
rules effective, schools, administrators, and teachers need to be equipped with the skills and
resources to deal differently with problem behavior. Just as ACE Diversion offers individually
tailored services and Restorative Justice helps develop critical thinking and accountability, so, too,
schools need trauma-informed practices that help keep order and support healthy adolescent
development at the same time. And school children need access to high-quality counseling and
mental health services at the earliest points possible, before they find themselves in trouble. Here
in the District, we know these services are woefully inadequate we must do better.92
To be truly effective, interventions need to begin well before school does. Evidence shows
that children at risk for trauma can be identified early, and there are proven interventions to prevent
and treat that trauma at the earliest stages of life. 93Research also shows that prevention efforts are
both more effective and less costly than attempting to deal with the effects of trauma later in life. 94
Interventions like Nurse Family Partnership 95 and the Positive Parenting Program ("Triple P") 96
have been evaluated through randomized control trials and have been shown to have significant
positive impacts across a range of outcome measures because they prevent and treat trauma from
the very beginning. The District has invested97 in a pilot program called HealthySteps to embed
o See, e.g., TONY FABELO ET AL., BREAKING SCHOOLS' RULES: A STATEWIDE STUDY OF How SCHOOL
DISCIPLINE RELATES TO STUDENTS' SUCCESS AND JUVENILE JUSTICE INVOLVEMENT, COUNCIL OF STATE Gov'TS

JUSTICE CTR. & PUB. POLICY RESEARCH INST. AT Tx. A&M UNIV.

(July 2011), available at

https://cs2iusticecenter.or2/wp-content/uploads/2012/08/Breakin2 Schools Rules Report Final.pdf.
9 Council B22-594, 22nd Council, Reg. Sess. (D.C. 2018). The D.C. Council recently passed the Student
Fair Access to School Amendment Act of 2018, which limits out-of-school suspension before eighth grade. The
success of its implementation remains to be seen, however.
92 See BENJAMIN MOSER ET AL., IMPROVING MENTAL HEALTH SERVICES AND OUTCOMES FOR ALL:
THE D.C.

(Feb.
26, 2018), available at http://www.courtexcellence.or2/uploads/publications/ODCA Report Audit of DBH 2.pdf
(detailing the current failings in the provision of mental health services to justice-involved individuals in the District).
3 NAT'L RESEARCH COUNCIL, supra note 5, at 22.
4 NAT'L RESEARCH COUNCIL, supra note 5, at 22; CTR. ON THE DEVELOPING CHILD AT HARVARD UNIV.,
NAT'L CONFERENCE OF STATE LEGISLATURES & NGA CTR. FOR BEST PRACTICES, In Brief The Impact of Early
Adversity on Children's Development, 1 (2007), https://46y5ehllfhew3ve3ytpwxt9r-wpensine.netdna-ssl.com/wpcontent/uploads/2015/05/inbrief-adversity-1.pdf
" See David Olds et al., Long-term Effects of Nurse Home Visitation on Children's Criminaland Antisocial
Behavior, 280 JAMA 14 (Oct. 14, 1998), available at https://iamanetwork.com/iournals/iama/fullarticle/188048.
96 See Ronald J. Prinz et al., Population-BasedPrevention of ChildMaltreatment: The U.S. Triple P System
Population Trial, PREVENTION SCIENCE (2009), https://www.ncbi.nlm.nih.2ov/pmc/articles/PMC4258219/.
1 Council B22-0203, 22nd Council, Reg. Sess. (D.C. 2018). The D.C. Council recently passed the Birth to
Three for All D.C. Act, which expands this intervention to more clinics in Wards 5, 7, and 8.
DEPARTMENT OF BEHAVIORAL HEALTH AND THE JUSTICE SYSTEM, OFFICE OF THE DIST. OF COLUMBIA AUDITOR

20

childhood mental health specialists in pediatric clinics in order to screen families and connect them
to services when their children are in the crucial zero-to-three range. 98 OAG is highly supportive
of HealthySteps, but this is only a beginning more resources have to be shifted toward ensuring
that every family gets screening and that quality support is available to everyone who needs it.
In addition to preventing and treating trauma at schools and at home, we have to grapple
with violence at the neighborhood level that causes long-term damage to whole communities and
traumatizes children in ways that have lasting effects on their life prospects. Again, we have the
benefit of proven, data-based methods that exist to address violence as a public health problem by
interrupting it and building norms at the community level to prevent it in the future. Models such
as Cure Violence detect and interrupt potentially violent conflicts by preventing retaliation and
mediating simmering disputes; identify and treat individuals at the highest risk for conflict by
providing services and changing behavior; and engage communities in changing norms around
violence. 99 Institutions like Johns Hopkins, funded by the Centers for Disease Control and
Prevention, and the John Jay College of Criminal Justice Research and Evaluation have found
results as astonishing as reducing killings,100 shootings, 101and gun injuries 102 by half or more. Just
this summer, the District provided limited funding for OAG to seed two sites for Cure the Streets,
a program based on the Cure Violence model. But we cannot stop there we must make a longterm, sustained commitment to evidence-based models to reduce neighborhood violence and
protect our children.
CONCLUSION

Taking everything into this article into account, it is clear that we need a major reallocation
of resources away from end-of-the-line interventions toward prevention at every stage. Prosecutors
have a unique vantage point at the gate of the juvenile justice system we see a wide swath of
delinquent behavior amongst young people. In our own offices, we have to focus our efforts and
resources on determining what interventions will be most likely to give each young person the
tools he or she needs to stay out of trouble and avoid reoffending. That means recognizing that the
one-size-fits-all path of arrest, prosecution, probation and detention is simply not effective for most
children and is often very harmful. It also means building early alternate paths of support and
9" HealthySteps, ZERO

TO THREE, https://www.zerotothree.org/resources/services/healthysteps (last visited

April 9, 2019).
" CURE VIOLENCE, The Cure Violence HealthModel, http://cureviolence.orn/the-model/essential-elements/
(last visited on Jan. 5, 2019). For a more fulsome discussion, see generally CURE VIOLENCE, http://cureviolence.org/
(last visited on Jan. 5, 2019).
"0 DANIEL W. WEBSTER ET AL., EVALUATION OF BALTIMORE'S SAFE STREET PROGRAM, JOHNS HOPKINS
BLOOMBERGSCHOOLOFPUBLICHEALTH3 (Jan.11, 2012), htp://cureviolence.or/wp-content/uploads/2017/09/SafeStreets-full-evaluation.Pdf
1"1 SHEYLA A. DELGADO ET AL., THE EFFECTS OF CURE VIOLENCE IN THE SOUTH BRONX AND EAST NEW
YORK, BROOKLYN. IN DENORMALIZING VIOLENCE: A SERIES OF REPORTS FROM THE JOHN JAY COLLEGE EVALUATION
OF CURE VIOLENCE PROGRAMS IN NEW YORK CITY, RESEARCH AND EVALUATION CENTER AT JOHN JAY COLLEGE OF
CRIMINAL JUSTICE CITY UNIVERSITY OF NEW YORK (CUNY) (Oct. 2017), available at htts://iohniavrec.nvc/wpcontent/uploads/2017/10/CVinSoBronxEastNY.pdf
102 Id.
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accountability that lead away from the juvenile justice system. Given the trauma our young people
deal with, and the public safety risk juvenile delinquency poses, we have an obligation to scour
the research for evidence-based practices and to innovate where the evidence is thin, committing
always to the data-driven evolution of our programs in search of the most effective interventions
we can develop.
We also have an obligation to use the knowledge we gain as prosecutors and our bully
pulpit to hold other adults in the system accountable. We must ensure that our jurisdictions invest
in proven strategies to prevent and treat trauma and help children stay out of trouble in the first
place. Only when all adults in the systems that serve children take up the spirit of tenacious,
evidence-based and innovative policy-making around children's resiliency will we be successful.
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